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So, I would advise rewording as such and not to make it mandatory on developers or, or their
agents to disclose. Likewise, Madam Chair, I hate to say this 'cause you're on such a roll but on
Subsection C on that same section.

CHAIR ANDERSON: Uh-huh.

MR. KUSHI: The Department of Water Supply may adjust its rates and fees as necessary. This may be
beyond the scope of the Department. All rates and fees are set by the Council budget.

CHAIR ANDERSON: Right.

MR. KUSHI: So, you may want to reword it to say "the Department in its proposed annual budget shall
recommend rates and fees."

CHAIR ANDERSON: Right. Thank you for that, Mr. Kushi. You follow that, Members?
VICE-CHAIR VICTORINO: Yeah.

CHAIR ANDERSON: Ms. Willenbrink, you got that?

MR. ENG: Madam Chair?

CHAIR ANDERSON: Mr. Eng.

MR. ENG: IfI may make a comment and expand on what Mr. Kushi was discussing on 14.03.090.B?
When the Department does provide comments for the Planning Commission on various
entitlement changes, we currently do provide information on various water best management
practices, as well as planting recommendations with a map showing the island, showing in each
area of the island certain recommended plants that, that are, they're drought tolerant in the case of
the arid areas. And so, we will, can definitely continue to do that and it's, it's good to maybe
even formalize what we're currently doing. And even if we can expand on that and give
ourselves again some teeth, you know, because right now we're just making a recommendation
and we are adding enclosures to our comments, but you know, we really don’t know how
effective that is currently.

CHAIR ANDERSON: Thank you, Director. You know, maybe, Members, what we should do in
sending out this bill to the Planning Department, maybe even the Arborist Committee or maybe
in all of these reviews that we send out, we'll add in our letter something to the effect there is a
planting plan the County already has and, but it doesn’t really have the force and effect of law.
And I'm thinking that may, there may come a day when we need to do that. And maybe we
should be looking at that now. And, you know, I think it's at the Planning Department level
that the planting plan comes forward and is offered to developments or developers for their
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consideration. And so maybe we'd want to interface between now and the time this comes
back. We'll have Staff interface with the Planning Department and the planners there that are
working on this to see what the possibilities are in putting some kind of force of law behind it.

You know, without being overtly restrictive but it's nice to have a planting plan but if people
don’t follow it, it's not going to be very helpful. So we'll do that, okay, and see what we can get
when we, when we bring it back. And hopefully when we bring this back, we can have
someone from Planning come in and give us some input on that too. So, on B we're going to
add “the Department shall advise." Did you get that, Ms. Willenbrink? And then on C we're
going to change "the Department of Water Supply may adjust" to "the Department of Water
Supply shall consider"--what was it, Ed?--in its proposed may . . .

MR. KUSHI: Madam Chair, maybe something to the effect that the Department of Water Supply shall
recommend adjustments to its rates and fees . . . to its rate and fee structure as necessary in its
annual budget proposals.

CHAIR ANDERSON: In as necessary in its annual budget proposal to provide for conservation
incentives?

MR. KUSHI: Right. Something to that effect. Yeah.

CHAIR ANDERSON: Okay. Okay. Good. And then, Mr. Kushi, do you think it's necessary for us to
have any reference in this section to enforcement even if it's just a brief reference to Chapter
19.530?7 This chapter shall be enforced through the provisions of Chapter 19.530 or something
to that effect.

MR. KUSHI: Madam Chair, I believe it won't hurt. It would clarify the intent of the Committee in, in
passing this law that the enforcement provisions will be pursuant to that Chapter 19.530 I
believe. What I do recommend is that you consult with the Department of Public Works because
in...pursuant to that chapter the department, Director of Public Works is the enforcer. Their
Department will be the water cops. And there is appeal provision in that section, in that chapter
to go to the BVA. So, again, you know, you're, you're adding a whole list, a laundry list of new
duties and responsibilities in that area and see if they can handle it.

CHAIR ANDERSON: Okay. That brings to mind then that maybe that, maybe that's not the way we
want to go. Maybe we want a specific enforcement section for this Water Conservation Plan
that gives the enforcement power to the Department of Water Supply. Is there anything
currently that allows the Department of Water Supply that you might be aware of, Mr. Kushi or
Director Eng, that allows their staff to issue a violation of any kind?

MR. KUSHI: Madam Chair, there might be some provisions in the existing water rules about misuse of
departmental property. Aside from that, the general authority the Director would have for, for
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misuse and misappropriation of our resources would be to pull a meter. But again you're not
talking about that step yet. I do recall and I believe it's in your binders, Councilmember Molina
submitted a proposal--

CHAIR ANDERSON: Oh, that’s right.
MR. KUSHI: --he did submit a proposal about two years ago--
CHAIR ANDERSON: Right.

MR. KUSHI: --to create a new Chapter 20.32 I believe for water conservation. And in that provision
proposal he did have a penalty section and, and I don’t ofthand, it's in your binders anyway but--

CHAIR ANDERSON: Yeah, we’ll pull that up in a minute.

MR. KUSHI: --maybe you could look at that. And then again the enforcement was under the Director
of Water Supply and it did provide for penalties and fines and citations. But it incorporated a
violation concept not a civil fine concept so therefore a notice of violation, a violation would be
issued and they would have to go to district court. But again that's one alternative.

CHAIR ANDERSON: Thank you for that, Mr. Kushi, very sharp thinking on your part.
MR. KUSHI: Sometimes, it works.
ALL: ... (chuckled) . ..

CHAIR ANDERSON: Huh? Despite your cold. Yes. I remember that. I was going to think, uh,
actually consider adding this in. So, what it does is it puts enforcement right into the bill. And
I'm just going to briefly say what it says, Members, basically what Mr. Kushi just told you.
There shall be provided for, for use by enforcement officers a form of summons or a citation to
cite violators of this chapter that does not provide for the physical arrest of such violators. The
form and contents of such summons or citations shall be as adopted by the Administrative
Judge of the District Court of the Second Circuit and shall be printed on a form commensurate
with similar forms of other modern methods of citation and so designed to include all necessary
information to make the same valid within the laws and rules of the State. In every case where
a citation is issued, the original of the same shall be given to the violator that the Administrative
Judge of the District Court of the Second Circuit may prescribe that the violator be given a
copy of the citation. It talks about numbering the citation.

Enforcement of this chapter shall be under the jurisdiction of the Department of Water Supply.

The Director of the Department of Water Supply or the Director's designated representative and
any police officer of the Department of Police may issue summons or citations to any person

-34-



WATER RESOURCES COMMITTEE
Council of the County of Maui

December 17, 2007

who violates this chapter. Any enforcement officer may make such inquiries as are deemed
necessary to ensure compliance with this chapter. And then the penalty is any person convicted
of violating any provision of this chapter shall be fined not less than $25 and not more than
1,000. Each violation shall be deemed a separate offense. Currently, the enforcement fine or
the enforcement, the enforcement code under 19.530 allows for a fine in the first offense not
exceeding $1,000 plus community service. It allows for criminal prosecution, Members. 1
don’t know if we want to go that far.

So, there is in this if any of you want to look at this more closely, it's under a transmittal dated
January 25™, '06, way towards the beginning of, of the item. This was carried over from last
term. So, Mr. Kushi brings up a really good point. Do we want to, you know, push this
enforcement requirement off onto the Department of Public Works? Is it something that they
can handle? Or is it something more appropriate for the Department and should we develop an
enforcement provision specifically for the Department? Any feedback, Members? I think
personally it should be under the Department.

COUNCILMEMBER PONTANILLA: Chair, maybe you should have comments from the Director in
regards to that?

CHAIR ANDERSON: Yeah. You want to hear from him first?
COUNCILMEMBER PONTANILLA: Yes.
CHAIR ANDERSON: Okay. Director Eng.

MR. ENG: Thank you, Madam Chair. You know I'm going to have to give it some thought but right
now I do believe it should be under our Department. It only makes sense rather than pass that
burden onto another department. And again hopefully, you know, we don’t have to, you know,
impose fines and penalties but, you know, like a lot of these type of enforcement efforts they do
help fund the, the cost of that program too. So, maybe it would be appropriate for it to come
under our Department. Thank you.

CHAIR ANDERSON: Thank you, Director Eng. And I think what we'll do, Members, we all
recognize we need an enforcement clause. So, what we'll be doing is maybe also in our letter,
Ms. Willenbrink, let people know that we are developing a provision for enforcement within
the Department of Water Supply. And between now and the time the bill comes back we'll also
look at what other jurisdictions do in regards to enforcement, how heavy handed they get. You
know, what we want to do here is we want to effectuate water conservation as a social norm.
And I think we can do that in a manner that doesn’t have to come down, you know, in a heavy
handed way to people.
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There's going to be a learning curve, but just like the smoking ban, you know, I don’t think
there were many people arrested or cited. There might have been a few bars or something that
got citations. But, you know, there's been a whole shift, it's now the social norm not to smoke
in restaurants and bars. So, I think that's what we want to do with this without having to come
down too heavy handed and also without having to burden another department who already has
many enforcement obligations. So that would be the direction unless there's any other
suggestions. Mr. Pontanilla.

COUNCILMEMBER PONTANILLA: Yeah. Since we, I agree that it should be with the Department
and not burden Public Works with more work. The other thing that we need to look at is
appeals. I'm sure, you know, we're going to do a lot, if and when we do enforcements, some of
'em going be judgment calls and, and I think that would call for some appeal. And, and maybe
the Department can provide us with some comments in, in the appeals process or maybe
Corporation Counsel.

CHAIR ANDERSON: Yeah. Mr. Kushi, could you give us comment?

MR. KUSHI:  Yes. The...Madam Chair, Member Pontanilla, the way I under.. understand
Councilmember Molina's scenario which you're, you're considering now that the Department or
any member of the Police Department can do citations. Once you get that, it’s like a parking
ticket. You want to appeal that, you appeal it to the court. You show up at court; you contest that
appeal, the, the citation. Good point because now you, you understand the Board of Water
Supply can hear, can hear appeals of the Director’s decisions.

COUNCILMEMBER PONTANILLA: Uh-huh.

MR. KUSHI: But in this case, it’s a citation. You know? It’s not a misdemeanor, it’s not a felony, but
it’s a citation. It’s like a parking ticket. So any appeals would be directed to the District Court
judge. The bad thing about it is we don’t get the money. You know, if they, if they . . . the, a
violation is sustained, they pay up to $1,000; it goes into the State General Fund.

COUNCILMEMBER PONTANILLA: So in this case here, we can have the Board of Water Supply
hear the appeals?

MR. KUSHI: Well, I would not recommend that . . .(end of tape, start 34 at 11:33 a.m.). . . because then
you’re, you're hearing an appeal of a criminal violation.

COUNCILMEMBER PONTANILLA: Okay.
MR. KUSHI: And, and believe me, the Board of Water Supply has its own agenda on appeals.

COUNCILMEMBER PONTANILLA: Maybe give us some suggestions.
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MR. KUSHI: See...Madam Chair?
CHAIR ANDERSON: Yeah.

MR. KUSHI: If you go into Title 19, the administrative enforcement by Public Works and appeals to the
BVA, that's a civil arena. That's a civil fine section. And they can appeal that decision by, by the
BVA through the Circuit Court but it's a civil issue and civil monies. And if we collect, we keep.
The other section that you're, you're talking about Member Molina's bill is a criminal violation
like a parking ticket, like a DUL  So there’s two different sections. And, and depending which
way you want to go.

COUNCILMEMBER PONTANILLA: I want to make sure that the County gets the money, not the
State.

MR. KUSHI: Well. . .

CHAIR ANDERSON: I. .. well, I don’t know, Members, if we want to go into . . .

COUNCILMEMBER PONTANILLA: It's something that we need to think about.

CHAIR ANDERSON: Yeah. If we want to go that far I mean I think it's a matter of education, and
you know, I think someone is more apt to comply if they get a restrictor put on their water
meter. And so we're going to check the, the rules currently in the Department of Water Supply
regulations. We're going to check what other jurisdictions do for enforcement. We will also
review the enforcement provision in Mr. Molina's bill. And we will come up with some
options so that when it comes back to us we've got something that's viable, something that the
Department can work with. Because this is their kuleana and we want it to be workable for
them. Okay. Are we all together on that?

COUNCILMEMBER BAISA: Yes.

CHAIR ANDERSON: Great. Okay. Members, it's my recommendation that we send this bill forward
to the various departments that I mentioned for their review and comment; and I think we
should give them 60 days. Have it back here in two months.

COUNCILMEMBER PONTANILLA: Uh-huh.

CHAIR ANDERSON: Does that sound reasonable to everyone?

COUNCILMEMBER BAISA: Yes.
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VICE-CHAIR VICTORINO: I think so.

CHAIR ANDERSON: I think so. I don’t need any motion for that do I, Mr. Kushi?

MR. KUSHI: No, you don’t, ma'am.

CHAIR ANDERSON: Thank you. So, we'll take care of that and in the meantime we'll do the
research that I mentioned on these various areas to tighten this up even further. And then I just

want to mention, Members, that we are going to defer this item as well as the allocation bill.

COUNCIL MEMBERS VOICED NO OBJECTIONS. (PRESENT: BAISA, MATEO,
PONTANILLA, VICTORINO, AND ANDERSON)

ACTION: DEFER.

CHAIR ANDERSON: T just want you to know that we are working on various bills for different
sections.

WR-2 PROCEDURE FOR WATER ALLOCATION (C.C. Nos. 05-41)

CHAIR ANDERSON: Just to give you an idea, a bill for an ordinance relating to the allocation of new
water capacity for the Upper Kula water system. And in looking at the procedures to allocate,
of course, the heart of the bill is going to be that the Department--for all new sources that come
online--the Department shall allocate a percentage of water for the following land use
categories as follows. Excuse me, Members. The idea being that as new source comes, comes
online it's not going to be taken up by first come first serve anymore. I guess that's a little
ambiguous term. In other words, the fastest draw, the person who has the immediate need is
not going to get all the water because that's generally going to be a developer. So, the way
we've got it written so far we're listing the category. I'm listing the category so you'll know the
direction we're going. If you have any other--I think I mentioned this at the last meeting--if you
have any other ideas, bring them forward. And then we're, we're going to attach percentages to
each of these categories for your consideration.

For the upper Kula water system the number one category would be the Upcountry water meter
wait list. And then after that would be workforce housing, long-term residential housing,
public/quasi-public uses, commercial uses, and all other developments. The same would work
for say the Central Maui system without the water meter waiting list since there is not one for
the Central system. But we might want to consider, Members, putting ahead of the workforce
housing, and this is all variable, you know, I'm only listing this now for your consideration, that
we might want to put in 100 percent affordable housing, and then workforce housing because
workforce housing is part of a larger development. And those people who are doing
100 percent affordable I think they should have priority. Okay. Mr. Mateo.
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COUNCILMEMBER MATEQ: And if that was a recommendation I'd be the first to say yes. I think it
not only, I think that kind of addition couples with the residential workforce housing policy to
make it more doable and more workable, not to say attractive, so that 100 percent affordable
projects do start to move forward.

CHAIR ANDERSON: Right. Great. Thank you, Mr. Mateo. So, Members, unless there are, are any
comments anybody wants to make on this I'll defer this until our next meeting. We'll bring
something forward and get it in the hopper for discussion.

COUNCIL MEMBERS VOICED NO OBJECTIONS. (PRESENT: BAISA,
MATEO, PONTANILLA, VICTORINO, AND ANDERSON)

ACTION: DEFER.
VICE-CHAIR VICTORINO: Fine.
CHAIR ANDERSON: Did you have a comment, Mr. Victorino?
VICE-CHAIR VICTORINO: No. When, when you’re done, I have something else.

CHAIR ANDERSON: Okay. Director Eng, do you have any comments that you'd, closing comments
you'd like to make about the conservation plan or any of the discussions that we've had today?

MR. ENG: No. I have nothing more. Thank you.

CHAIR ANDERSON: Thank you for being here.

MR. ENG: You're welcome.

CHAIR ANDERSON: Members, any comments?
COUNCILMEMBER PONTANILLA: Yeah. I got one fast question.

CHAIR ANDERSON: Closing comments. I'm going to start with Mr. Victorino and then with
Mr. Pontanilla.

VICE-CHAIR VICTORINO: Well, Madam Chair, first of all, I'd like to thank you for your leadership
in this area. I think we've, starting to make what I call headway. And in many areas again the
public has to understand change will come and like the smoking ban change eventually comes
and people accept it and it becomes a norm. And five years from now they'll look back and say,
oh, yeah, you know, no big deal anymore. So, I just think that the public out there, developers
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and the other communities are a little afraid of what we're doing but I think when you look at it
at, it from a perspective that it's necessitated and it's going to be the good, for the good of all. T
think it, it will be all, all good at the end of the, when it's said and done.

The other thing, Madam Chair, I will say is happy belated birthday and I'm sorry I didn’t get
you a lei but you know where my heart is on that one. And I'd like to wish you and all out there
a happy holiday season. I know you'll be leaving us and heading to the mainland to be with
your family. I hope you have a very enjoyable holiday season and may the new year for all of
us here and the people of Maui County be a happy new year, prosperous and healthy, and be
safe. Everybody be safe. Take an extra second or two. I've been on the highways lately and
we got some crazies out there. Guys come on - slow down. Don’t be in no rush because you
know what you get ahead of me by two cars. I don’t think you beat me by a hell of a lot. So
just relax. Everybody take time. Be safe so we can have a non-fatality holiday season. I think
that's very important. To all my colleagues I say happy holidays. And it's been an honor after
one year, you know, it's one year since we started this process. And it's been an honor to work
with you, Madam Chair. We've had our differences but we've always been able to resolve it for
the people of Maui County. So I thank you for the opportunity to serve with you.

CHAIR ANDERSON: Thank you, Mr. Victorino. 1 think we got, this Committee got a lot
accomplished this year. And your suggestion is true - drive with aloha. Mr. Pontanilla.

COUNCILMEMBER PONTANILLA: Yeah. Thank you. I just want to thank, Mr. Eng, for being
here as, you know, discussing this water conservation plan. I have a fast question for you
though. Whenever we do replacement of any kind of lines, water line, sewer line, how do you
interact with the different departments in, in trying to look at their plans and the possibility of
maybe, I'm looking at the reclaimed water, wastewater, we're doing this great project to replace
the main line from Y. Hata to the treatment plant. And, you know, this is a good opportunity for
us to put in that gray line so that we can take some of those recycled water and maybe bring it
to Keopuolani Park. I understand that Keopuolani Park utilize brackish water. I, I don’t know
the cost difference. Do you work with the Wastewater Department to see how we can conserve
water by working together, placing gray lines whenever possible utilizing recycled water?

MR. ENG: Member Pontanilla, unfortunately, yeah, I'm, I'm not real familiar with that project. Those
are under the Wastewater Division. But and it sounds like they're planning to replace a force
main from Y. Hata to the plant and you're right, you know, this is a time to evaluate if, if a return
line for reclaimed water should go in because it would be getting close to the proximity of parks
and that’s probably one of the drawbacks to the location, the current Kahului sewage treatment
plant is are there any nearby projects to utilize reclaimed water. So, yeah, this is pretty logical if,
if they were to look at it. But again I know there's a lot of cost involved and I know they're,
they're scrambling themselves as far as meeting all their capital improvement requirements and
other consent decree requirements too.

-40 -



WATER RESOURCES COMMITTEE
Council of the County of Maui

December 17, 2007

So, I don’t want to speak for them but you're absolutely right all of us, all of us, all the County
departments when there are opportunities to evaluate if we can do something at this time that can
serve, you know, the good of the public even if it's not immediate but in the future by all means
we should do so.

COUNCILMEMBER PONTANILLA: Mr. Eng, thank you for that information because I really don’t

see it's happening over here in regards to, you know, the priorities of the different departments.
Your priority might be different from Public Works or even with Environmental Management
but somehow there needs to be, you know, like a cohesive or working together in regards to
providing, you know, different alternatives in, in conserving water. And, and I thought about
this project because it bothered me. You know we don’t have any plans to bring out the gray
line so that we can provide water to, to service our parks. So, thank you for that feedback. I
appreciate it.

MR. ENG: You're welcome.

COUNCILMEMBER PONTANILLA: Thank you, Chairman.

CHAIR ANDERSON: Thank you, Mr. Pontanilla. So, Members, any other comments? Mr. Mateo.

COUNCILMEMBER MATEOQO: Chairman, thank you. And I'm just going to refer back to the, the bill

regarding the water allocation plan. And just to Mr. Eng because on Page 4 under reporting,
reporting of data. I don’t know if any of A through G is already in part or parcel something that
the Department is already doing now but it, it seems kind of inclusive. And perhaps food for
thought I don’t know if this is going to require additional manpower for somebody to stay on
top of A through, A through G in, in terms of having all of this data available and accessible to
you. So, perhaps after review you could provide, you don’t have to do it today, you can just
provide comment at another time, your comments on A through G because it is kind of
inclusive when you're talking virtually countywide.

MR. ENG: Uh-huh.

CHAIR ANDERSON: Mr. Mateo, I think my apologies but I think you're looking at an older water,

water allocation bill that was submitted and that we're not any longer working off of.

COUNCILMEMBER MATEO: Okay.

CHAIR ANDERSON: My apologies for that. When . . . what's, what's the transmittal date of the bill

that you're looking at?

COUNCILMEMBER MATEQ: I pulled it out. I don’t have a transmittal cover on it.
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CHAIR ANDERSON: Oh, is there a date on the bill? Is that the September '05 one?
COUNCILMEMBER MATEQO: Yeah. I think so.

CHAIR ANDERSON: You know, this water allocation bill when it was first drafted way back it
looked at allocating remaining sustainable yield and we're way beyond that now. And as far as
the water reporting requirements we've already adopted last term a water reporting requirement.
So that bill has kind of been, kind of scattered out. And, and so we're not using that one
anymore. We're, we're drafting new ones and, and actually when we get them ready to go in
the binder what we will also do is, you know, it's taking part and parcels of others but it just
talks about, it does have some reporting in it, Member Mateo, but not to the extent that was in
the bill that you just mentioned.

COUNCILMEMBER MATEO: Okay.

CHAIR ANDERSON: So, when we get the bills ready to be distributed to the binders for our
consideration I will have them all sent to your offices also so that you'll know the new bills that
we're looking at, the new drafts. I'm sorry for the confusion.

COUNCILMEMBER MATEOQO: No problem. Thank you for the update, Madam Chair.
CHAIR ANDERSON: Yeah.
COUNCILMEMBER MATEQ: Thank you.

CHAIR ANDERSON: You know, I always like to have historical data so we've got two, maybe two
terms of water bills in our binders and we have moved quite a way since then. So, I think part
of the confusion is because they're so old, and you know, the original water allocation plan for
the County of Maui was at 70 percent of the, once 70 percent of the sustainable yield, excuse
me, of the Tao Aquifer was reached, the County Council was supposed to allocate the
remaining. And that's kind of how the rest of these bills were evolved in order to address that
sustainable yield, the remaining sustainable yield of the various areas that we draw water from.

So, since Tao has been designated that's really no longer viable for us. So, what we're looking
at is not sustainable yield but its system capacity as basically since we are at capacity already
we want to make sure that as new water comes online and is added to the capacity it's
distributed or allocated in a fair manner so that we do have water for our high schools, our
elementary schools, our affordable housing, the residents Upcountry who've waited so long for
their share.
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So, Members, without objections, we will make the revisions that we discussed today to the
conservation bill and without objections also other non-substantive changes that are necessary
that Staff can make.

COUNCIL MEMBERS VOICED NO OBJECTIONS.

CHAIR ANDERSON: Thank you very much. And it's my apologies I did not open us up for public
testimony today because there was nobody here to testify. And so I overlooked it and I'm very
sorry. If there's anyone who wishes to testify, now would be the time to come forward. Seeing
none. [ would like to close public testimony with no objections.

COUNCIL MEMBERS VOICED NO OBJECTIONS.

CHAIR ANDERSON: Thank you very much. With that, Members, I'd like to thank all of you for
participating. I hope you all have a wonderful Christmas and New Years. I'll be spending it
with my family. I look forward to that. We're going to have a bit of a Norman Rockwell
Christmas. Thank you, Director Eng, for taking time out of your very busy schedule. We
appreciate you being in, being here today and contributing to our discussion. Corporation
Counsel Ed Kushi, thank you for being here and your suggestions are most helpful. From our
Staff, Ms. Willenbrink, thank you for the draft bill. Analyst Michael Geers, thank you for
sitting in. And, Pauline Martins, thank you for sitting in for Clarita Balala today. So,
Members, with that have a great lunch. Water Resource Committee meeting of September [sic/
17" is now adjourned. . .. (gavel) ..

ADJOURN: 11:50 a.m.

APPROVED BY:

Jiddy o

MICHELLE ANDERSON, Chair
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